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CHAPTER TWO

Free Speech
on Campus

In the fall of 2021, following the COVID-19 school shutdowns,
the library at Daniel Pearl Magnet High School in Los Angeles
remained closed even after the school reopened. Students
working on the school newspaper learned that the library was
closed because the librarian had not gotten the COVID-19
vaccine, as required by the school district, and was therefore
not allowed to return to work. The student journalists wrote
an article about the situation, referring to the librarian by name
and giving the reason for her absence. Believing that her pri-
vacy rights were being violated, the librarian complained, and
the school principal demanded that the librarian’s name be re-
moved from the article. When the students, backed by their
faculty advisor, Adriana Chavira, refused to comply with the
demand, the school district moved to suspend Chavira for
three days and put a disciplinary note in her employment file.
The students and Chavira turned to the Student Press Law
Center in Washington, DC, for help. The organization mount-
ed an appeal of Chavira’s suspension, arguing that the school
district’s action violated the constitutional rights of Chavira
and her students. After a lengthy appeal, the disciplinary ac-
tion was rescinded on September 16, 2022. Hadar Harris, the
executive director of the Student Press Law Center, says:

This is something that goes on across the country all
the time. Student journalists do really important work,




reporting newsworthy stories in their schools and in their
communities all the time. And the fact that they don’t have
protections—and even where they do, they’re not applied
correctly—is really problematic, speaks to freedom of the
press, speaks to trying to ensure that young people can
use their voice and ask critical questions and speaks really
to the future and health of our democracy.??

First Amendment Protections in Schools

The Student Press Law Center based its appeal on a landmark Su-
preme Court case that extended First Amendment protections to
both students and teachers. In Tinker v. Des Moines Independent
Community School District (1969), the high court ruled that public
school officials cannot suppress student expression unless it will
disrupt school activities or infringe on the rights of others. Never-
theless, speech inside schools is not as free as speech in the rest
of society. This is because the government has a compelling in-

Student journalists work together on
a project. Student journalists often
find themselves in situations where
there is disagreement over how far
their free speech rights extend.
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“It can hardly be argued

terest in maintaining a school environment that either students or
teachers shed their consti-

that is orderly and condgcive tg learning. tutional rights to freedom of
As a result, schools retain the right to re- speech or expression at the
strict speech related to classwork, includ- schoolhouse gate.”?
ing the preparation of school newspapers
in journalism classes. However, such lim-
its do not encompass all speech, espe-
cially speech with political content. Restrictions must be narrowly
tailored to maintaining order and promoting educational goals.
The Tinker case arose in December 1965, when thirteen-year-
old Mary Beth Tinker, her fifteen-year-old brother John Tinker, and
their sixteen-year-old friend Christopher Eckhardt faced suspension
for wearing black armbands to school to protest the Vietnam War.
Two federal courts sided with the school district, agreeing that the
school’s rule against wearing armbands was a reasonable way to
keep order and to promote learning. The Supreme Court disagreed.
“First Amendment rights, applied in light of the special characteristics
of the school environment, are available to teachers and students,”
wrote Justice Abe Fortas for the majority. “It can hardly be argued
that either students or teachers shed their constitutional rights to
freedom of speech or expression at the schoolhouse gate.”?
Fortas laid out what has become known as the Tinker stan-
dard, a guideline for when school officials are allowed to restrict
student expression. According to the Supreme Court, censorship
can only occur when school authorities can “reasonably . . . fore-
cast substantial disruption of or material interference with school
activities.” That was not the case with the wearing of armbands
by the students in the Tinker case. Fortas wrote:

—Abe Fortas, Supreme Court justice

These petitioners merely went about their ordained rounds
in school. . .. They neither interrupted school activities nor
sought to intrude in the school affairs or the lives of others.
They caused discussion outside of the classrooms, but
no interference with work and no disorder. In the circum-
stances, our Constitution does not permit officials of the
State to deny their form of expression.?*
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Misuse of the Tinker Standard

The Tinker standard has helped schools maintain order, but it has
also been used against students in ways that violate their right
to free speech. In January 2018 an eighteen-year-old student
named Addison Barnes, a senior at Liberty High School in Salem,
Oregon, was sent home for wearing a controversial shirt to a class
that was scheduled to discuss immigration policies. The shirt was
emblazoned with a logo for a fictitious firm, the “Donald J. Trump
Border Wall Construction Co.,” a reference to then-president
Trump’s construction of a steel barrier on parts of the US border
with Mexico. Barnes was told that one student and one teacher
had complained about the shirt. He was given the option of cov-
ering up the shirt or going home. At first, he complied, wearing a
jacket over the shirt, but in the afternoon he took off the jacket.
He was sent home for displaying his shirt’s message.

Liberty High School had been the site of recent sit-ins and
demonstrations against Trump’s border policy. Referring to
these incidents, the Hillsboro School District used the Tinker

In this 2013 photo, sixty-one-
year-old Mary Beth Tinker holds a |
photo of herself and her brother,
John Tinker, from when she was
suspended from school at thirteen
for protesting the Vietnam War.
The picture shows the black arm

N bands they wore. Tinker took her il -
case to the Supreme Court. ( o a



standard to justify the school’s actions. “Liberty High School
administration believed they could reasonably forecast that Mr.
Barnes’ shirt might cause other students to feel unsafe and
could potentially lead to walkouts, altercations, or other disrup-
tive actions,” explained the school district. School administra-
tors “acted out of an abundance of caution on behalf of the
student body to ensure safety.”?®

Barnes sued the school district in federal court, arguing that
his First Amendment right to free speech had been violated. US
district judge Michael W. Mosman agreed. He issued a temporary
restraining order, stopping the school from suspending Barnes or
banning the shirt. “There’s not enough to go on here to show that
sort of legitimate concern justifying censorship of this core po-
litical speech,”® Mosman declared. Lawyers for Barnes and the
school district eventually settled the lawsuit. Under the settlement,
the principal was required to write an apology to Barnes, and the
school district had to pay the student $25,000 for attorneys’ fees.

No Protection for Promoting lllegal Drugs

As Mosman’s ruling suggests, political speech is more protected
than other speech, especially in a school setting. Political speech
receives special protection under the First Amendment because
of the role it plays in shaping elections and, through them, the
governance of the nation. Social commentary is also vital to de-
mocracy, but it does not receive the same level of protection as
political speech, especially in a school situation. For example, in
a 2007 case known as Morse v. Frederick, the Supreme Court
found that a message promoting the use of marijuana could be
prohibited in a school setting because it challenged the school’s
antidrug policies, even though the message contained some so-
cial commentary.

In Morse v. Frederick, Joseph Frederick, an eighteen-year-
old student at Juneau-Douglas High School in Alaska, unfurled
a 14-foot (4.3 m) banner with the message “Bong Hits 4 Jesus”
in front of television cameras as the 2002 Winter Olympics torch
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A Victory for Academic Free Speech

For a lesson on argumentative writing, a professor from San Diego Mesa
College (SDMC) wrote a sample thesis statement on the board of a
college-level English course for seniors at San Diego’s Madison High
School in September 2022. The statement read, “As it is currently con-
stituted, the Republican Party is now a fascist organization that no lon-
ger fits the category of a conventional Democratic Party.” After receiving
complaints from students and parents, SDMC launched an investigation
of the professor. The Foundation for Individual Rights and Expression
(FIRE) wrote a letter to the college president, protesting the investigation.
The letter states in part:

As a public institution of higher education, SDMC is bound by the
First Amendment. . ..

Absent the protections afforded by the First Amendment, college
courses open to high school students or young college students
would be subject to paternalistic censorship, chilling faculty
members’ ability to select materials and tailor discussions to best

- serve their pedagogical [teaching] interests. If left to stand, such
restrictions could easily be abused, chilling the ability of college
instructors to discuss any divisive topic, including those of race,
sex, and gender.

On October 12, 2022, the college announced that it would not disci-
pline the professor.

_ Foundation for Individual Rights and Expression, “FIRE Letter to San Diego'-Mesa College,
September 29, 2022,” September 29, 2022. www.thefire.org.

relay passed near his school—a sanctioned off-campus school
event. The principal of Juneau-Douglas High School, Deborah
Morse, who was standing nearby, confiscated the banner and
ordered Frederick to her office. Writing for the majority, Chief Jus-
tice John Roberts explained that Morse’s action was justified in
the school context. He wrote:

When Frederick suddenly and unexpectedly unfurled his
banner, Morse had to decide to act—or not act—on the
spot. It was reasonable for her to conclude that the ban-
ner promoted illegal drug use—in violation of established
school policy—and that failing to act would send a power-
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ORGANIAZATIONS AND WEBSITES

American Civil Liberties Union (ACLU)

www.aclu.org

The ACLU is a national organization that works to defend Ameri-
cans’ civil liberties as guaranteed by the US Constitution. It opposes
all forms of censorship and seeks to protect the rights of free speech
and a free press.

American Library Association (ALA)

www.ala.org

The ALA provides leadership for the development, promotion, and
improvement of library and information services and the profession
of librarianship to enhance learning and ensure access to informa-
tion for all. Its website includes a section titled “Fight Censorship.”

Center for Democracy & Technology (CDT)

https://cdt.org

The CDT works to preserve the user-controlled nature of the internet
and champion freedom of expression. It supports laws, corporate
policies, and technology tools that protect the privacy of internet
users and that advocate for stronger legal controls on government
surveillance.

Constitutional Rights Foundation (CRF)

www.crf-usa.org

The CREF is a nonprofit, nonpartisan, community-based organization
dedicated to instilling in American youth a deeper understanding of
citizenship through values expressed in the Constitution and its Bill
of Rights and to educating them to become active and responsible
participants in society.

Electronic Frontier Foundation (EFF)

www.eff.org

Founded in 1990, the EFF works to ensure that the civil liberties
guaranteed in the Constitution and the Bill of Rights are applied to
cutting-edge communication technologies. The EFF enlists the help
of lawyers, policy analysts, activists, and technologists to advocate
on behalf of consumers, innovators, coders, and others.
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